
                       NONEXCLUSIVE INTERNATIONAL SOFTWARE 

                     VALUE ADDED RESELLER ("VAR") AGREEMENT 

 

 

This Agreement, dated December 29th 2009, is made between Gladinet, Inc. 

("Licensor"), a Florida corporation and you(“Reseller”). 

 

RECITALS 

 

A. Licensor has rights to certain computer software and related documentation. 

 

B. Reseller wishes to have certain nonexclusive rights to market and distribute 

such software and documentation worldwide in combination with Reseller's 

products. 

 

THEREFORE, Licensor and Reseller agree as follows: 

 

1. DEFINITIONS. 

 

1.1 End User. "End User" means a customer of Reseller who is authorized 

by an end user license agreement to use a Product for the End User's internal 

business purposes. 

 

1.2 Effective Date. "Effective Date" means the date first written 

above. 

 

1.3 Intellectual Property Rights. "Intellectual Property Rights" means 

patent rights (including but not limited to rights in patent applications or 

disclosures and rights of priority), copyright (including but not limited to 

rights in audiovisual works and moral rights), trade secret rights, and any 

other intellectual property rights recognized by the law of each applicable 

jurisdiction. 

 

1.4 Marks. "Marks" means Licensor's trademarks, trade names, service 

marks, and/or service names specified in Exhibit A. 

 

1.5 Reseller Products. "Reseller Products" means the computer software 

and/or hardware and related documentation specified in Exhibit B, which are 

distributed by Reseller in combination with a Product. 

 

1.6 Products. "Products" means the computer software and related 



documentation listed on Exhibit A including but not limited to any modifications 

or additions provided to Reseller by Licensor. 

 

1.7 Source Code. "Source Code" means software in human-readable form, 

including programmers' comments, data files and structures, header and includes 

files, macros, object libraries, programming tools not commercially available, 

technical specifications, flowcharts and logic diagrams, schematics, annotations 

and documentation reasonably required or necessary to enable an independent 

third party programmer with reasonable programming skills to create, operate, 

maintain, modify and improve the software without the help of any other person. 

Data files containing Source Code must be in standard ASCII format and be 

readable by a text editor. 

 

1.8 Territory. "Territory" means the world, excluding regions which are granted 

to other resellers on an exclusive basis. 

 

2. LICENSES. 

 

2.1 Grant of License. Subject to the terms of this Agreement, Licensor 

hereby grants Reseller a nonexclusive license to market and distribute the Products 

in object code form only, and any derivative works thereof to End Users in the 

Territory solely for internal use in conjunction with Reseller Products. 

 

2.2 Added Value. In the exercise of Reseller's rights under this 

Agreement, Reseller will always market, distribute, and sublicense the Products 

in combination with Reseller Products or Services. 

 

2.3 Reproduction. Subject to the terms of this Agreement, Licensor 

does not grant Reseller the right to reproduce Products for distribution in accordance 

with Section 2.2. The products must be downloaded from the approved links on 

Gladinet's website. 

 

2.4 Documentation. Subject to the terms of this Agreement, Licensor 

grants Reseller a nonexclusive license during the term of this Agreement to use, 

modify, create derivative works of and distribute Licensor's documentation for 

the Products from time to time. Licensor will make available Licensor's End User 

documentation to Reseller, as it is updated and modified from time to time, 

without additional charge. Reseller will provide copies of such modifications to 

Licensor upon Licensor's request. 

 

3. LOCALIZATION PROCEDURE 



 

3.1 Localizations. To the extent Reseller desires to localize the 

Products and Licensor concurs, Licensor will cooperate with Reseller in the 

adaptation of the Products for use in areas within the non English speaking 

portions of the Territory, including but not limited to translating Product 

documentation into any language of the Territory (collectively, 

"Localizations"). 

 

4. LICENSE RESTRICTIONS. 

4.1 No Reverse Engineering. Reseller will not disassemble, decompile, 

or reverse engineer any Products, except as provided in Section 2.4 above and as 

may be expressly authorized by Licensor in writing. 

 

4.2 No Sale of Services. Reseller will not use the Products in any 

manner to provide other computer services to third parties. 

 

4.3 Limited Rights. Reseller's rights in the Products will be limited 

to those expressly granted in this Agreement. 

 

5. DELIVERY. 

 

5.1 Licensor's products are available for download from the web. Reseller will 

download products and request licenses as they are needed. 

 

6. PAYMENTS. 

 

6.1 License Payments. If Reseller purchases licenses directly,  Reseller will pay Licensor for licenses as they are requested. 

6.2 Commission. Licensor will pay a monthly commission to Reseller based on the total license revenue generated by the 

Reseller each month. The commission will be based on the amount of revenue and paid according to the schedule given in 

Exhibit C. The commission will be paid within 45 days of the end of month for which the commission was generated. 

 

[6.2 Payments for Maintenance, Support, Updates, and Enhancements. To 

the extent that Reseller elects to receive maintenance and support services and 

updates and enhancements for the Products from Licensor under Section 8.2, 

Reseller will pay Licensor the nonrefundable amounts specified in Exhibit C for 

such services.] [Only if these cost extra] 

 

6.3 Payment Terms. 

 

(a) All payments under this Agreement will be made in United 

States currency by bank-to-bank wire transfer to an account designated by 



Licensor, unless otherwise agreed to by Licensor in writing. 

 

6.4 Taxes. 

 

(a) All amounts payable under this Agreement are exclusive of 

all sales, use, value-added, withholding, and other taxes and duties. Reseller 

will pay all taxes and duties assessed in connection with this Agreement and its 

performance by any authority within or outside of the U.S., except for taxes payable on Licensor's net income. Licensor will 

be 

promptly reimbursed by Reseller for any and all taxes or duties that Licensor 

may be required to pay in connection with this Agreement or its performance. 

 

 

7. REPORTS AND AUDITS. 

 

7.1 Reseller's Records. Reseller will maintain complete records, during 

and for two years after the termination or expiration of this Agreement, 

regarding the distribution and sublicensing of the Products to each End User. 

 

7.2 Payment Reports. Within thirty (30) days after the close of each 

quarter ending March 31, June 30, September 30 and December 31, Reseller will 

deliver to Licensor a report which will provide all information reasonably 

necessary for computation and/or confirmation of the payments, if any, due or 

credited to Licensor for such quarterly period. 

 

7.3 Audit. An independent certified public accountant selected by 

Licensor may, upon reasonable notice and during normal business hours, inspect 

the records of Reseller on which such reports are based. If, upon performing 

such audit, it is determined that Reseller has underpaid Licensor by an amount 

greater than five percent (5%) of the payments due Licensor in the period being 

audited, Reseller will bear all reasonable expenses and costs of such audit in 

addition to its obligation to make full payment under Section 6. 

 

8. MAINTENANCE, SUPPORT, AND TRAINING. 

 

8.1 By Reseller. Reseller will be responsible for providing the 

following support to its End Users: installing the Products as needed; training 

End Users; and providing all direct first level technical support to End Users, 

including problem analysis and using its reasonable efforts to provide 

solutions, error correction for the products consistent with Reseller's standard 

maintenance and support policies and procedures. 



 

8.2 By Licensor. Licensor will not be responsible for providing support 

to End Users. Subject to receipt by Licensor of payments as specified in Exhibit 

C, Licensor will provide Reseller with: 

 

(i)   error corrections for the Products; 

 

(ii)  updates and enhancements for the Products; 

 

(iii) access to Licensor's "web site" (except when the site is 

being serviced or is generally unavailable) and access to Licensor's telephone 

"hot-line" for inquiries from Reseller relating to the Products between the 

hours of 9 a.m. and 5 p.m., Eastern Time, on Licensor's business days; and 

 

(iv) training in accordance with the terms and conditions and 

pricing specified in Exhibit C, provided that Reseller pays the travel and 

living expenses of Licensor's personnel in connection with any out-of-town 

training requested by Reseller. 

 

9. CONFIDENTIALITY. 

 

9.1 Obligations. Each party agrees that it will not disclose to any 

third party or use any Products or other Confidential Information disclosed to 

it by the other party, except to carry out its rights and obligations under this 

Agreement, and that it will take all reasonable measures to maintain the 

confidentiality of all Confidential Information in its possession or control, 

which will in no event be less than the measures it uses to maintain the 

confidentiality of its own information of similar importance. Confidential 

Information includes all information designated by a party as confidential or 

proprietary within a reasonable time of its disclosure or which a reasonable 

person would expect to be treated as confidential including the terms of this 

contract. 

 

9.2 Exceptions. "Confidential Information" will not include information 

that: 

 

(i) is in or enters the public domain without breach of this 

Agreement; 

 

(ii) is lawfully obtained by the receiving party without 

breach of a nondisclosure obligation; 



 

(iii) is independently developed or already in the possession 

of the receiving party as shown by the receiving party's contemporaneous 

records; or, 

 

(iv) is required by law to be disclosed, provided that the 

receiving party gives prompt written notice of such requirement prior to 

disclosure. 

 

9.3 Injunctive Relief. Each party acknowledges that the improper 

disclosure of the other's confidential information could cause substantial harm 

to the other party that could not be remedied by the payment of damages alone. 

Accordingly, either party will be entitled to preliminary and permanent 

injunctive relief and other equitable relief for any breach of this Agreement or 

misuse of Confidential Information by Licensor, Reseller or any End User, as 

applicable. 

 

10. PROPRIETARY RIGHTS. 

 

10.1 Licensor's Ownership. 

 

(a) Products. The Products are and will remain the sole and 

exclusive property of Licensor and its suppliers, if any, whether the Products 

are separate or combined with any other products, including Resellers Products. 

Licensor's rights under this subsection (a) will include, but not be limited to 

all Intellectual Property Rights in the Products. 

 

(b) Notices. Reseller will not delete or in any manner alter 

the Intellectual Property Rights notices of Licensor and its suppliers, if any, 

appearing on the Products as delivered to Reseller. As a condition of the 

license rights granted to Reseller in this Agreement, Reseller will reproduce 

and display such notices on each copy it makes of any Product. 

 

10.2 Reseller's Duties. Reseller will take customary measures in the 

marketing and distribution of the Products to protect Licensor's Intellectual 

Property Rights in the Products, no less than the extent to which Reseller 

protects its Intellectual Property Rights in Reseller's Products, and will, to 

the extent lawful, report promptly to Licensor any confirmed infringement of 

such rights of which Reseller becomes aware. 

 

10.3 Third Party Infringement. Licensor reserves the sole and exclusive 



right at its discretion to assert claims against third parties for infringement 

or misappropriation of its Intellectual Property Rights in the Products. 

 

10.4 Trademarks. 

 

(a) Trademark License. Subject to the terms and conditions of 

this Agreement, Licensor grants Reseller a nonexclusive license for the term of 

this Agreement to use the Marks in Reseller's marketing of the Products, 

provided that such use is in accordance with Licensor's trademark usage 

guidelines then in effect. Such use must reference the Marks as being owned by 

Licensor. Nothing in this Agreement grants Reseller ownership or any rights in 

or to use the Marks, except in accordance with this license, and Reseller's use 

of the Marks will inure to the benefit of Licensor. The rights granted to 

Reseller in this license will terminate upon any termination or expiration of 

this Agreement. Upon such termination or expiration, Reseller will no longer 

make any use of any Marks. Licensor will have the exclusive right to own, use, 

hold, apply for registration for, and register the Marks during the term of, and 

after the expiration or termination of, this Agreement; Reseller will neither 

take nor authorize any activity inconsistent with such exclusive right. 

 

11. WARRANTY. 

 

11.1 Power and Authority. Licensor warrants to Reseller that it has 

sufficient right and authority to grant to Reseller all licenses and rights that 

Licensor grants under this Agreement. 

 

11.2 Disclaimer of Other Warranties. THE WARRANTIES IN THIS SECTION ARE 

IN LIEU OF ALL OTHER WARRANTIES, EXPRESS AND IMPLIED, INCLUDING BUT NOT LIMITED 

TO ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, 

AND NONINFRINGEMENT. 

 

12. INFRINGEMENT INDEMNITY 

 

12.1 Duty to Indemnify and Defend. 

 

(a) Licensor represents and warrants that the Products were 

independently developed. Licensor will indemnify Reseller against, and will 

defend or settle at Licensor's own expense, any action or other proceeding 

brought against Reseller to the extent that it is based on a claim that the use 

of the Products as licensed in this Agreement (other than derivative works 

created by or for Reseller pursuant to Sections 2.4 or 2.5) infringes any 



copyright in the United States or any other country in which Licensor or its 

affiliates directly distribute the Products as of the Effective Date or in the 

future, infringes any patent, or that the Products incorporate any 

misappropriated trade secrets. 

 

(b) Licensor will pay any and all costs, damages, and expenses 

(including but not limited to attorneys' fees) awarded against Reseller in any 

such action or proceeding attributable to any such claim. 

 

(c) Licensor will have no obligation under this Section as to 

any action, proceeding, or claim unless: (A) Licensor is notified of it 

promptly; (B) Licensor has sole control of its defense and settlement; and (C) 

Reseller provides Licensor with reasonable assistance in its defense and 

settlement. 

 

12.2 Injunctions. 

 

(a) If Reseller's use of any Products under the terms of this 

Agreement is, or in Licensor's opinion is likely to be, enjoined due to the type 

of infringement or misappropriation specified in Section 12.1 above, then 

Licensor shall, either: 

 

(i) procure for Reseller the right to continue using 

such Products under the terms of this Agreement; or 

 

(ii) replace or modify such Products so that they are 

noninfringing and substantially equivalent in function to the enjoined Products; 

or 

 

(iii) if options (i) and (ii) above cannot be 

accomplished despite the reasonable efforts of Licensor, then Licensor shall 

terminate Reseller's rights and Licensor's obligations under this Agreement 

with respect to such Products. 

 

12.3 Sole Remedy. THE FOREGOING ARE LICENSOR'S SOLE AND EXCLUSIVE 

OBLIGATIONS, AND RESELLER'S SOLE AND EXCLUSIVE REMEDIES, WITH RESPECT TO 

INFRINGEMENT OR MISAPPROPRIATION OF INTELLECTUAL PROPERTY RIGHTS. 

 

12.4 Exclusions. Licensor will have no obligations under this Section 

12 with respect to claims of infringement or misappropriation arising from (i) 

modifications to the Products that were not authorized by Licensor, (ii) Product 



specifications requested by Reseller, or (iii) the use of the Products in 

combination with products not provided by Licensor, if such claims would not 

arise but for such combination. 

 

13. LIMITATIONS OF LIABILITY. 

 

13.1 TOTAL LIABILITY. EXCEPT AS SET FORTH IN SECTION 12 AND EXCEPT IN 

THE CASE OF FRAUD, EACH PARTY'S LIABILITY FOR A BREACH OF THIS AGREEMENT UNDER 

THIS AGREEMENT WILL BE LIMITED TO THE PAYMENTS RECEIVED OR DUE (PER EXHIBIT C) 

FROM RESELLER UNDER THIS AGREEMENT (ALONG WITH THE CHARGES PERMITTED UNDER 

SECTION 7.3). 

 

13.2 EXCLUSION OF DAMAGES. EXCEPT AS SET FORTH IN SECTION 12 AND EXCEPT 

IN THE CASE OF FRAUD, NEITHER PARTY WILL BE LIABLE TO THE OTHER FOR ANY SPECIAL, 

INCIDENTAL, OR CONSEQUENTIAL DAMAGES, WHETHER BASED ON BREACH OF CONTRACT, TORT 

(INCLUDING NEGLIGENCE), PRODUCT LIABILITY, OR OTHERWISE, AND WHETHER OR NOT SUCH 

PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE. 

 

14. TERM AND TERMINATION. 

 

14.1 Term. The term of this Agreement will begin on the Effective Date 

and will continue for one year unless it is terminated earlier in accordance 

with the provisions hereof. This Agreement may be renewed for additional periods 

upon the mutual written agreement of the parties, although each party 

acknowledges that the other is not under any obligation to do so; provided, 

however, that in no event will Licensor be required to deliver copies of the 

Products to Reseller for use in specific jurisdictions until Reseller has 

obtained all necessary governmental approvals for this 

 

 

Agreement and for the distribution of the Products in the applicable 

jurisdiction within the Territory. 

 

14.2 Events of Termination. Either party will have the right to 

terminate this Agreement if: 

 

(i) the other party breaches any material term or condition of 

this Agreement and fails to cure such breach within thirty (30) days after 

written notice; 

 

(ii) Either party will have the right to terminate this 



Agreement if the other party becomes the subject of a voluntary petition in 

bankruptcy or any voluntary proceeding relating to insolvency, receivership, 

liquidation, or composition for the benefit of creditors; or the other party 

becomes the subject of an involuntary petition in bankruptcy or any involuntary 

proceeding relating to insolvency, receivership, liquidation, or composition for 

the benefit of creditors, if such petition or proceeding is not dismissed within 

sixty (60) days of filing. 

 

(iii) Either party will have the right to terminate this 

Agreement by providing written notice three months in advance of the termination 

date. 

 

14.3 Effect of Termination. 

 

(a) Upon termination or expiration of this Agreement, Reseller 

will (except as specified in subsection (b) below) immediately return to 

Licensor or (at Licensor's request) destroy all copies of the Products and other 

Confidential Information in its possession or control, and an officer of 

Reseller will certify to Licensor in writing that Reseller has done so. 

 

(b) Upon termination or expiration of this Agreement, Licensor 

will have the option, in its sole discretion, of: 

 

(i) electing, at any time, to offer maintenance and 

support for the Products directly to End Users in accordance with Licensor's 

then applicable terms and conditions for such services; or 

 

(ii) permitting Reseller to continue to provide 

maintenance and support for the Products to its End Users [upon the terms and 

conditions of Sections 6.2 and 8.2(iv)] and continue to use copies of the 

Products, to the extent needed to provide such services, pursuant to a limited 

license agreement to be entered between Licensor and Reseller promptly following 

such termination or expiration. 

 

14.4 Nonexclusive Remedy. The exercise by either party of any remedy 

under this Agreement will be without prejudice to its other remedies under this 

Agreement or otherwise. 

 

14.5 Survival. The rights and obligations of the parties contained in 

Sections 9, (Confidentiality), 10 (Proprietary Rights), 11 (Warranty), 12 

(Infringement Indemnity), 13 (Limitations of Liability), 14 (Termination) and 15 



(General) will survive the termination or expiration of this Agreement. 

 

15. GENERAL. 

 

15.1 Binding Effect. This Agreement will bind and inure to the benefit 

of each party's permitted successors and assigns. 

 

15.2 Governing Law. This Agreement will be governed by and construed in 

accordance with the laws of the State of Florida applicable to agreements 

entered into, and to be performed entirely, within Florida between Florida 

residents, without reference to conflict of law principles. Any dispute or claim 

arising out of this Agreement will be resolved by binding arbitration in the state of 

Florida in accordance with the complex commercial 

litigation rules of the American Arbitration Association. The arbitrator will 

have the power to grant any form of relief, including preliminary and permanent 

injunctive relief, which a judge in Florida with jurisdiction could fashion, 

and judgment on any award may be entered in any court in Florida with 

jurisdiction. Nonetheless, the parties may seek temporary or permanent 

injunctive relief from any court in Florida with jurisdiction without 

breaching this Section 15.2 or otherwise abridging the authority of the 

arbitrator. 

 

15.3 Severability. If any provision of this Agreement is found invalid 

or unenforceable, that provision will be enforced to the maximum extent 

permissible, and the other provisions of this Agreement will remain in force. 

 

15.4 Force Majeure. Except for payments due under this Agreement, 

neither party will be responsible for any failure to perform due to causes 

beyond its reasonable control (each a "Force Majeure"), including, but not 

limited to, acts of God, war, riot, embargoes, acts of civil or military 

authorities, denial of or delays in processing of export license applications, 

fire, floods, earthquakes, accidents, strikes, or fuel crises, provided that 

such party gives prompt written notice thereof to the other party. The time for 

performance will be extended for a period equal to the duration of the Force 

Majeure, but in no event longer than sixty days. 

 

15.5 Notices. All notices under this Agreement will be deemed given 

when delivered personally, sent by confirmed facsimile transmission, or sent by 

certified or registered U.S. mail or nationally-recognized express courier, 

return receipt requested, to the address shown below or as may otherwise be 

specified by either party to the other in accordance with this section. 



 

15.6 Independent Contractors. The parties to this Agreement are 

independent contractors. There is no relationship of partnership, joint venture, 

employment, franchise, or agency between the parties. Neither party will have 

the power to bind the other or incur obligations on the other's behalf without 

the other's prior written consent. 

 

15.7 Waiver. No failure of either party to exercise or enforce any of 

its rights under this Agreement will act as a waiver of such rights. 

 

15.8 Entire Agreement. This Agreement and its exhibits (A, B, and C) 

are the complete and exclusive agreement between the parties with respect to the 

subject matter hereof, superseding and replacing any and all prior agreements, 

communications, and understandings (both written and oral) regarding such 

subject matter. This Agreement may only be modified, or any rights under it 

waived, by a written document executed by both parties. 

 

The parties have caused this Agreement to be executed by their 

duly-authorized representatives as of the Effective Date. 

 



Exhibit A: Licensor's Trademarks 
Gladinet Cloud Desktop 

Gladinet Cloud Gateway 

Gladinet Cloud Server 

Gladinet Cloud Attached File Server 

Gladinet Cloud Storage 

Gladinet Online Service 

Gladinet Cloud Space 

Gladinet Cloud Backup 

Gladinet CloudAFS 

 

  



Exhibit B: Reseller Product List 
<Reseller's products and services that may be sold in parallel with Gladinet products> 

  



Exhibit C: Commission Schedule 
 

License Revenue per 
month Commission 

$0 - $1000 15% 

$1001 - $5000 20% 

$5001 - $10000 25% 

$10001 and above 30% 

 


